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OPINION BELOW. 
The District Court’s findings of fact (R. 3-19), 
conclusions of law (R. 22-23), and opinion contained 
in its ‘‘Order for Judgment’? (R. 20-22) are not yet 


reported. 


JURISDICTION. 


The Commissioner determined a deficiency 1n estate 
tax against the estate of Sanford Plummer, deceased, 
in the amount of $21,874.78, which, with interest, was 
paid on January 12, 19438, by appellant as executor 
of the estate. (R. 11.) A timely claim for refund was 
filed on March 31, 1944 (R. 11-12), and rejected on 
August 31, 1944. (R. 12, 17-18.) This suit for refund 
was instituted on July 18, 1946, within the time pro- 
vided by Section 3772 of the Internal Revenue Code. 
The District Court had junisdiction of the case under 
28 U.S.C., Section 1346(a)(1), the Collector of the 
tax not being in office at the time the suit was com- 
menced. (R. 11.) Judgment of dismissal, with costs, 
was entered by the District Court on Angust 3, 1949. 
CR. 24-25.) Motions for a new trial, to open the judg- 
ment, amend the findings of fact and conclusions of 
law, and for the entry of a new judgment were denied 
on September 22, 1949. (R. 25.) Notice of appeal was 
filed September 30, 1949 (R. 25-27), and properly in- 
voked the jurisdiction of this Court under 28 U.S.C., 
Section 1291. 
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QUESTION PRESENTED. 


Whether paragraph Second of the decedent’s will 
constituted an agreement between the decedent and 
his wife which operated to convert their ‘‘old type’’ 
community property into ‘‘new type’? community 
property as of the date of execution of the will, with 
the result that only one-half of the property in the 
decedent’s name at his death is includible in his gross 
estate for estate tax purposes under Section 811(a) 
of the Internal Revenue Code. 


STATUTE INVOLVED. 


Internal Revenue Code: 
Sec. 811. Gross Esvate. 


‘he value of the gross estate of the decedent 
shall be determined by including the value at the 
time of his death of all property, real or per- 
sonal, tangible or intangible, wherever situated, 
except real property situated outside of the 
United States— 


(a) Decedent’s Interest—To the extent of 
the interest therein of the decedent at the time 
of his death; 
% x 


* ¥ * ¥ * 


(26 U.S.C. 1946 ed., Sec. 811.) 


STATEMENT. 


The findings of fact of the District Court (R. 3-19) 
may be summarized as follows: 

Sanford Plummer (hereinafter referred to as the 
decedent) and Caroline Alice Plummer were married 
in California on Mareh 1, 1904. They lived together as 
husband and wife, and as residents of California, 
from the time of thet marriage until the decedent’s 
death on May 23, 1941. (R. 7.) The decedent left a 
will which was admitted to probate on June 17, 1941, 
and under which appellant has since that time served 
as executor of the decedent’s estate.’ (R. 3-4.) In the 
estate tax return filed for the estate, appellant re- 
turned only one-half of the property owned by the 
decedent and his wife at the time of the decedent’s 
death. (R. 9-10.) The Commissioner determined an 
estate tax deficiency of $21,874.78 on the basis of his 
determination that not more than 20 percent of the 
property owned by the decedent and his wife at the 
time of the decedent’s death was community prop- 
erty in which the wife had a present, existing and 
equal interest. (R. 10-11, 17-18.) 


The decedent had filed individual federal income 
tax returns for the calendar years 1939-1940 and for 
prior years in which he reported only 20 percent of 
the income received by him on investments in stoeks 


‘Appellant was at first co-exeeutor with Caroline Alice Plummer, 
who died on December 9, 1949. (Br. 2.) By an order of this Court 
of Jannary 30, 1950, the action was continued as set out in the 
caption. 
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and bonds as community income divisible with his 
wife. (R. 12, 19.) The income tax returns for 1939 
and 1940 contained the following statements, (R. 13): 


This taxpayer contends that substantially all 
of his income from dividends constitutes com- 
munity income in which his wife has a one-half 
interest. On the basis of revenue agents’ reports, 
covering examinations of taxpayer's income tax 
return and those of his wife for the years 1935 
to 1937, only 20% of income on the above securi- 
ties is reported as community income. 


This taxpayer contends that substantially all of 
his interest income constitutes a community in- 
come in which his wife has a vested one-half in- 
terest. In order to avoid a controversy on the 
basis of revenue agents’ reports covering ex- 
aminations of this taxpayer’s income tax returns 
for the years 1935 to 1937, only 20% of the in- 
come on the above securities was reported as 
community income in this return. 


In this connection it was stipulated at the trial 
that if Scott Dunham, the accountant who prepared 
the decedent’s tax returns, were called as a witness 
he would testify as follows, (R. 13-16) : 

‘‘T am now, and for some years last past, have 
been associated with John F. Forbes & Com- 
pany, certified public accountants, with offices in 


the City of San Francisco, and elsewhere through- 
out the United States. 


‘‘T personally knew Sanford Plummer, a resi- 
dent of the County of Alameda, State of Cali- 
fornia, who died on May 23, 1941. 


‘The said Sanford Plummer engaged the ser- 
vices of the said John IF. Forbes & Company to 
prepare his Federal and California individual 
income tax returns and those of his wife, Caro- 
line A. Plummer, for the calendar years 1939 and 
1940. 


‘‘Affiant personally gave his attention to the 
preparation of said returns. In connection there- 
with, affiant made inquiry of the said Sanford 
Plummer relating to the community status of 
property and income of himself and wife. Said 
Sanford Plummer advised affiant that substan- 
tially all of his property constituted community 
property and he desired to know the distinction 
between community property acquired prior to 
July 29, 1927, and community property acquired 
subsequent to that date. 


‘“Affiant advised Sanford Plummer that com- 
munity property acquired prior to July 29, 1927, 
was treated, for Federal and State income tax 
purposes, as property in which the wife had only 
an expectancy and that mcome derived on such 
property, for Federal and State income tax pur- 
poses, was treated as though it constituted the 
income of the husband. Affiant also advised said 
Sanford Plunmer that community property ae- 
quired subsequent to July 29, 1927, exclusive of 
income derived after that date on community 
property acquired prior to that date, constituted 
community property in which husband and wife 
had equal interests under the provisions of See- 
tion LoL(a) of the Civil Code. Affiant outlined the 
policy followed by the Treasury Department and 
the California Franchise Tax Commissioner in 


determming what constituted community prop- 
erty and income acquired subsequent to July 29, 
1o2 7. 


“Said Sanford Plummer advised affiant that 
according to the best of his information, a sub- 
stantial part of his estate consisted of community 
property acquired subsequent to July 29, 1927. 
He advised that his former tax adviser had care- 
fully considered this matter and that the Treas- 
ury Department had conceded that 20% of his 
income from dividends and interest constituted 
community property in which he and his wife 
had equal one-half interests and that the re- 
mainder of the income constituted community in- 
come taxable to Sanford Plummer. Said Sanford 
Plummer advised affiant that, in his opinion, 
more than 20% of his estate constituted com- 
munity property in which he and his wife had 
vested interests. He advised, however, that he did 
not desire to have further tax controversies or 
arguments with either the Treasury Department 
or the State Franchise Tax Commissioner re- 
lating to his personal income tax labilities and 
those of Mrs. Plummer. According to his instrue- 
tions, affiant was to treat 20% of the income de- 
rived from dividends and interest as community 
income divisible equally between said Sanford 
Plummer, and Caroline A. Plummer, his wife. 
The remainder of the income from these securi- 
ties was to be treated as community income tax- 
able to said Sanford Plummer. Affiant followed 
this procedure in preparing the Federal and 
State income tax returns of Sanford Plummer 
and of Caroline A. Plummer for the vears 1939 
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and 1940. Pursuant to affiant’s conference with 
Sanford Plummer, affiant did not make an in- 
dependent investigation in order to determine 
the community status of property and income 
owned by said Sanford Plummer. 


‘“‘There is a note in the files of John F. Forbes 
& Company to the effect that Revenue Agents’ 
Reports for the years 1935 to 1937 classified 20% 
of the income received on stocks and bonds as 
income divisible equally between said Sanford 
Plummer and Caroline A. Plummer. In light of 
this fact and of information submitted to affiant 
by said Sanford Plummer, affiant followed the 
procedure of classifying 20% of income received 
on investments in stocks and bonds as divisible 
community income in filing the income tax re- 
turns of Sanford Plummer and Caroline A. 
Plummer for the vears 1989 and 1940.’’ 


On September 17, 1939, the decedent executed a 
will (R. 7-8), the second paragraph of which provided 
as follows, (R. 8): 

Second. I do hereby declare that all of the 
property owned or possessed by me has been ac- 
quired since my marriage to my wife, Caroline 
Alice Plummer, and the whole thereof is com- 
munity property of myself and my wife, Caro- 
line Alice Pluminer. 


After the decedent’s death, proceedings in adminis- 
tration of his estate were had in Superior Court and 
on August 11, 1942, a decree of distribution of the 
estate was regularly made, filed and entered in the 


records of the proceedings. (R. 5.) Among other 
things, the decree contaimed the following provisions 
(R. 8-9): 

The Court finds that in Paragraph Second of 
said Will, the said testator declared that all of 
the property owned or possessed by him had been 
acquired since his marriage to his wife, Caroline 
Alice Plummer, and that the whole thereof was 
the community property of himself and his said 
wife, Caroline Alice Plunmer, which said declara- 
tion of said deceased is confirmed by this Court. 


The Court finds that the said testator, under 
the provisions of paragraph Third of his said 
Will, confirmed the right of his surviving wife, 
Caroline Alice Plummer, upon his death, to re- 
ceive one-half of all the community property and 
by way of confirming the same, said testator gave, 
devised and bequeathed to his said wife, Caro- 
line Alice Plummer, the said one-half portion 
of the said community property. 


The Court further finds that the Honorable A. 
T. Shine, the duly appointed, qualified and act- 
ing Inheritance Tax Appraiser of this estate, 
has filed a report in this estate, which report is 
now on file herein, wherein it is found by the 
said Inheritance Tax Appraiser that all of the 
estate of said deceased was and is the community 
property of said deceased and his said surviving 
wife, Caroline Alice Plummer. This Court con- 
firms the said report of the said Inheritance Tax 
Appraiser that all of the estate of said deceased 
was and is the community property of said de- 
ceased and his said surviving wife, Caroline Alice 
Plummer, 
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The Court therefore further finds that the said 
Caroline Alice Plummer is entitled to receive 
and to have distributed to her one-half of the es- 
tate of said deceased, without any deduction 
therefrom by reason of the payment or discharge 
of any of the legacies or devises created by the 
provisions of Paragraphs Fourth and Fifth and 
the various subparagraphs of Paragraph Fifth 
of said Will. 


The District Court’s ultimate finding of fact was 
as follows (R. 19): 
XVI. 


Not more than twenty per cent of the gross 
estate of Sanford Plummer, deceased, consisted 
of community property acquired by himself and 
his wife subsequent to July 29, 1927, in which she 
had a present or ‘‘vested’’ interest at the time of 
his death. 


The judgment of the District Court dismissing the 
action (R. 24-25) is explamed in the District Court’s 
Order for Judgment’? (R. 20-21) and was based 
upon the following conclusions of law (R. 22): 


I. 


The provisions of the will of Sanford Plum- 
mer, deceased, did not amount to an agreement 
between himself and Caroline Alice Plummer, 
converting either his separate property or their 
community property acquired prior to July 29, 
1927, into the type of California community prop- 
erty im which the wife held a present or ‘‘vested’’ 
interest within the meaning of Section 161(a) of 
the California Civil Code. 
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Jill, 


That not more than twenty per cent of the 
gross estate of Sanford Plummer, deceased, con- 
sisted of California community property of the 
type defined by Section 161(a) of the California 
Civil Code. 
* *% 


* * % * * 


SUMMARY OF ARGUMENT. 


Appellant’s contention that one-half of the de- 
eedent’s property is excludible from his gross estate 
for estate tax purposes is based solely upon the con- 
tention that paragraph Second of the decedent’s will 
constituted an agreement between the decedent and 
his wife which operated, as of the date of execution 
of the will, to convert their ‘told type’? community 
property into “‘new type’’ community property. How- 
ever, paragraph Second of the will simply states that 
the property owned or possessed by the decedent had 
been acquired since his marriage and was community 
property. That is merely a statement of a fact which 
is corroborated by other evidence. It does not purport 
to state of what type, or what portion of each type, 
the community property consisted. Thus, if the para- 
eraph constituted an agreement between the decedent 
and his wife, the agreement was simply that the de- 
cedent’s property was all community property—that 
he had no separate property. 


Actually, the paragraph in the will could not legally 
constitute an agreement between the decedent and 
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his wife. Mutual consent is a requisite to an agree- 
ment converting ‘‘old type’? community property into 
“new type’? community property and there is no 
showing in the record that the wife even had know- 
ledge of the provisions of the decedent’s will prior to 
his death. Moreover, the will operated only as of the 
time of the decedent’s death and paragraph Second 
could therefore have been changed. Accordingly, even 
if the wife had consented to the paragraph, no bind- 
ing agreement resulted. Appellant’s argument to the 
contrary is that the statement in a will of an existing 
fact cannot be changed. That argument ignores that 
appellant is relying on paragraph Second as consti- 
tuting an agreement which changed an existing faet— 
that is, which changed ‘‘old type’? into “‘new type’’ 


community property—and not merely as evidence of 
an existing fact or of some other written or oral 
agreement relative to conversion of ‘‘old type’’ into 


‘new type’’ community property. T 


he existing fact 
which paragraph Second states is simply that the 
property owned or possessed by the decedent had been 
acquired since his marriage and was community 
property. The statement of that fact obviously does 
not support appellant's contention that the paragraph 
constituted an agreement which operated to convert 
their “told type’? into “‘new type’? community prop- 
erty as of the time the decedent executed his will. 
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ARGUMENT. 


PARAGRAPH SECOND OF THE DECEDENT’S WILL DID NOT 
OPERATE TO REQUIRE THE EXCLUSION OF ONE-HALF OF 
THE COMMUNITY PROPERTY OF DECEDENT AND HIS 
WIFE FROM THE DECEDENT’S GROSS ESTATE UNDER 
SECTION 811(a) OF THE INTERNAL REVENUE CODE. 


As this Court stated in Rogan v. Delaney, 110 F. 
(2d) 336, 337, certiorari denied, 311 U.S. 660: 

Formerly, in California, the wife’s interest in 
community property was not a present existing 
interest, but was a mere expectancy. * * * Now, 
by $ 16la of the Civil Code (added by Stats. 1927, 
e. 265, p. 484, effective July 29, 1927), it is pro- 
vided: **The respective interests of the husband 
and wife in community property during con- 
tinuance of the marriage relation are present, 
existing and equal interests under the manage- 
ment and control of the husband * * *.’? But 
§16la does not apply to community property 
acquired before July 29, 1927, * * *; nor to prop- 
erty received in exchange for or purchased with 
the proceeds of such community property, * * *; 
nor to income derived therefrom, * * *. 

Thus, in California, there are two types of 
community property: (1) Community property 
in which the wife has a present existing interest 
and (2) community property in which the wife 
has no such interest. * * * 


Ordinarily, for federal estate tax purposes under 
Section 811(a) of the Internal Revenue Code, supra, 
the pre-1927, or ‘‘old type’’, community property is 
ineludible in its entirety in the husband’s gross estate. 
Gump v. Commisstoner, 124 I’. (2d) 540 (C.A. 9th), 
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certiorari denied, 316 U.S. 697; United States v. 
Goodyear, 99 F, (2d) 523, 524 (C.A. 9th). Such com- 
munity property, may however, be converted into 
post-1927, or ‘*‘new type’ community property by 
agreement between husband and wife. United States 
v. Goodyear, supra; Schwartz v. United States, 70 
F. Supp. 437 (8.D. Cal.); Bank of Amernea Nat. 
Trust & Savings Ass’n v. Rogan, 33 F. Supp. 183 (8.D, 
Cal.) If validly converted into ‘‘new type’’ com- 
munity property, only one-half thereof is includible 
in the husband’s gross estate for estate tax purposes. 
United States v. Goodyear, supra; Bank of America 
Nat. Trust d& Savings Ass’n v. Rogan, supra. The 
husband’s separate property is of conrse includible 
in his gross estate in its entirety. Income tax conse- 
quences follow the same pattern. The hushand is 
taxable on the income from his separate property and 
on all mcome from ‘‘old type’? community property 
(United States v. Robbins, 269 U.S. 315), but is tax- 
able on only one-half of the income from ‘‘new type’’ 
community property. (United States v. Malcolin, 282 


U.S. 792.) 


The present case involves an estate tax deficiency 
resulting from the Commissioner’s determination that 
only 20 percent of the decedent’s estate consisted of 
“new type’ community property. That determination 
was based upon the fact that in 1938 and 1939 the 
decedent had filed individual income tax returns in 
which he reported only 20 percent of the income re- 
ceived by him on investments from stocks and bonds 
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as community income divisible with his wife; that is, 
as income from ‘‘new type’? community property. 
(R. 17-18.) 


Appellant contends that the decedent’s entire estate 
consisted of ‘‘new type’? community property and 
that, therefore, only one-half thereof is imeludible 
in his gross estate. The contention is based solely 
upon an argument that paragraph Second of the de- 
cedent’s will constituted an agreement between the 
decedent and his wife which operated to convert their 
‘fold type’? community property into ‘‘new type” 
community property as of the date the will was ex- 
ecuted, September 17, 1939. Paragraph Second of the 
decedent’s wil] provided as follows (R. 8): 

Second. I do hereby declare that al! of the 
property owned or possessed by me has been 
acquired since my marriage to my wife, Caroline 
Alice Plummer, and the whole thereof 1s com- 
munity property of myself and my wife, Caroline 
Alice Plummer. 


The District Court concluded as a matter of law that 
this provision did not amount to an agreement be- 
tween decedent and his wife converting either the 
decedent’s separate property (f any) or their ‘‘old 
type’? community property into “‘new type’’ com- 
munity property. (R. 22.) The single inquiry here, 
as appellant concedes (Br. 6-7), is as to the correct- 
ness of that conclusion. 


It should be noted at the outset, however, that the 
record does not show that the decedent ever had anv 
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separate property and that, therefore, there 1s no 
basis for a contention by appellant (whether or not 
made) that paragraph Second of the decedeut’s will 
converted separate property into “‘new type” com- 
munity property. When Scott Dunham was preparing 
the decedent’s income tax return for either 1938 or 
1939, the decedent advised him ‘‘that substantially 
all of his property constituted community property”. 
(R. 14.) At the same time the decedent desired to 
know, and Dunham explained to him, the distinction 
between community property acquired prior to July 
29, 1927, and community property acquired subse- 
quent to that date. (R. 14-15.) During the conversa- 
tion the decedent also instructed Dunham to report 
only 20 percent of his icome from dividends and 
interest as community property divisible with his 
wife, and thus as meome from ‘‘new type’’ com- 
munity property, in accordance with the Treasury 
Department’s determination in that connection, al- 
though he was of the opinion that ‘‘more than 20% 
of his estate’? constituted community property in 
which his wife had a vested interest.2 (R. 15.) Thus, 


*Appellant has not attempted to prove that this opinion of the 
decedent was correct. The contention here, as previously stated, is 
that the decedent’s estate consisted entirely of “‘new type” com- 
munity property by virtue of paragraph Seeond of the decedent's 
will. 

The deeedent’s 1988 and 1939 income tax returns contamed state- 
ments to the effect that he contended that one-half of the ineome 
from dividends and interest was derived from ‘‘new type’’ com- 
mumty property (R. 18) but appellant does not rely on these state- 
ments, they are inconsistent with the decedent's statements to Dun- 
ham, and in any event they are irrelevant to the question whether 
the decedent had any separate property. 
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irrespective of paragraph Second of the decedent’s 
will, which may not at that time have been executed, 
and regardless of what portion of community prop- 
erty in fact constituted ‘‘new type’’ community prop- 
erty, the decedent considered that substantially all of 
his property was community property. In the probate 
proceedings with respect to his estate, the Probate 
Court found that all of the decedent’s estate consisted 
of community property. (R. 9.) This finding was based 
on a report by an inheritance tax appraiser, not on 
paragraph Second of the decedent’s will. Indeed, the 
Probate Court apparently regarded paragraphs Sec- 
ond and ‘Third of the will as simply confirming the 
right of decedent’s wife to receive one-half of their 
community property upon the decedent’s death (R. 
8-9)—a right which the wife had as to both “old 
type’ and ‘‘new type”? community property.® Ae- 
cordingly, the inquiry here is limited to whether para- 
eraph Second of the decedent’s will operated to con- 
vert “old type’? mto ‘‘new type’? community prop- 
erty as of the date of execution of the will. 


Paragraph Second of the decedent’s will does not 
even purport to reflect an intention to transform ‘old 
type’? into ‘“‘new type’? community property. It 


3Perhaps because it was unnecessary to the administration of the 
estate the Probate Court made no determination as to what part of 
the decedent's estate constituted *‘old type’’ and what part consti- 
tuted ‘‘new tvpe’’ community property. The fact that the Probate 
Court determined that the deccdent’s estate was constituted entirely 
of community property does not, of course, preclude the inclusion of 
more than one-half of it in the decedent’s gross estate for estate tax 
purposes. Gump v. Commissioner, 124 F. (2d) 540 (C.A. 9th), 
certiorari denied, 316 U. S. 697. 
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merely states a fact—that all of the decedent’s prop- 
erty had been acquired since his marriage (which 
occurred in 1904) and was community property. Ob- 
viously, therefore, the paragraph provides no basis 
for appellant’s argument that it operated to trans- 
form ‘‘old type”? into ‘‘new type’? community prop- 
erty. 


Nor is there any other hasis in the record for a con- 
clusion that the decedent intended the paragraph to 
have the effect for which appellant argues. The im- 
plications are the other way. If the conversation be- 
tween the decedent and Dunham in connection with 
the preparation of the decedent’s income tax returns 
for 1938 and 1939, referred to above, occurred prior 
to the execution of the decedent’s will on September 
17, 1939, the decedent was well aware of the distine- 
tion between the two types of community property 
before he executed his will and certainly would have 
been more expheit in paragraph Second if he had in- 
tended it to transform ‘told type”? into ‘‘new type”’ 
community property. If the conversation occurred 
after the decedent had executed his will on September 
17, 1939, which, however, is unlikely, it is apparent 
that the decedent did not think he had already con- 
verted the ‘‘old type’ into ‘‘new type’? community 
property by the provisions in paragraph Second. He 
instructed Dunham to report 20 percent of his income 
from dividends and interest as community income di- 
visible with his wife although he was of the opinion 
that “‘more than 20% of his estate’’ (not one-half) 
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constituted community property in which he and his 
wife had vested interests. (R. 15.) 


Assuming contrary to fact that paragraph Second 
indicates an intention on decedent’s part to convert 
‘fold type’’ into ‘‘new type’ community property, the 
pargaraph was legally ineffective for that purpose. 
Sections 158, 159 and 160 of the California Civil Code 
authorize such a conversion but only by an agree- 
ment between husband and wife as to which the 
mutual consent of the parties is a sufficient considera- 
tion. [elvering v. Hickman, T0 F. (2d) 985, 986 
(C.A. 9th); Anderson v. Commesstoner, 78 BF. (2d) 
636, 639 (C.A. 9th); Schwartz v. Umted States, 70 F. 
Supp. #387 (S8.D. Cal.) : /n re Freitas, 16 F. Supp. 557 
(seb, Cal.): Saverall v. Siberell, 214 Cal, 767, 776e 
Estate of Watinns, 16 Cal. (2d) 793, 797, 108 P. (2d) 
417, and eases there cited. The instant record does not 
show that the decedent’s wife was ever aware of the 
provision in paragraph Second of the decedent’s will 
prior to the decedent’s death. It follows that mutual 
consent is lacking here* and it does not aid appellant 
to rely upon decisions (Br. 14-15) in which there was 
evidence of an agreement between the parties. More- 
over, the decedent’s will was unilateral and therefore 


4It is futile for appellant to argue (Br. 11-13) that the law sup- 
plies the wite’s consent because the deelaration in paragraph Sec- 
ond was beneficial to her. While a conveyance may ordinarily be 
presumed to be accepted by the donee (see Br. 12-18), a transtorma- 
tion of ‘‘old type’’ into “‘new type’’ community property ean be 
aceomplished only by agreement and mutual consent of the parties 
and paragraph Second eould not. eonstitute an agreement between 
the deeedent and his wife when she had no knowledge of the para- 
graph. 
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operative only as of the time of his death and sub- 
ject to change until that time.® Hence, it would be 
immaterial even if the wife had knowledge of para- 
eraph Second. She could have done no more than 
assent to its provisions as effective upon the de- 
cedent’s death. The paragraph resulted in no agree- 
ment which was binding upon either party prior to the 
decedent’s death and appellant does not contend that 
there was any other written or oral agreement be- 
tween the decedent and his wife of which paragraph 
Second is evidence. 


Appellant argues that paragraph Second was bind- 
ing and could not be changed (Br. 16-19), but there 
is no merit to the argument. It is premised upon the 
assumption that the paragraph referred to an actually 
existing fact and that assumption ignores that appel- 
lant is relying upon the paragraph as constituting an 
agreement between the parties, and thus as changing 
the previous status of property, not as evidence of or 
as a statement of an actually existing fact. Actually, 
as already noted, the paragraph does indeed state an 
actually existing fact, but that fact is simply that all 
of the decedent’s property consisted of community 
property, not that it consisted of ‘‘new type’? com- 
munity property. The question here is whether the 


5In this respect the ease is different from Hstate of Watkins, 16 
Cal. (2d) 793, 108 PB. (21) 417, relied upon by appellant (Bro ie 
which involved joint wills and where, as appellant stated (Br, 14- 
15), ‘‘the status of the community property of the parties to the 
marriage became fixed and final, and not subject to change, except. 
by the mutual agreement, written, or oral, of the husband and 
wife’’. 
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‘fold type’? community property was converted into 
“new type’? community property through an agree- 
ment between the decedent and his wife, and there is 
nothing in the record to show that it was. 


CONCLUSION. 


The decision of the District Court is correct and 
should be affirmed. 


Dated, San Francisco, California, 
March 20, 1950. 
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